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GENTLEMEN OF THE LAw ACADEMY: 

Much might be said of your society, without exaggerating its 
influence. Unlike most other associations, the destiny of those 
thus associated, is an employment on the same general subject, 
and a round of the same professional labour. It is obvious 
that ideas, if correct and useful, operating under so many differ- 
ent circumstances, for the production of the same results, during 
so long a period as our collective lives will probably embrace, 
must acquire a potency for good, beyond the reach of the most 
vigorous imagination. This is doubtless the principal element 
of strength, which combinations of individuals for common ob- 
jects possess; much increased, when these objecis are of a lite- 
rary or scientific character; and still more augmented, when 
directed to the acquisition of knowledge, in a distinct depart- 
ment of science. . 

Not wholly unmindful of these sentiments, it has appeared 
to me, that I might best discharge the obligation under which 
your kindness has laid me, on this occasion, by aiming at prac- 
tical usefulness. Whatever opinions our academical educations 
are calculated to inspire, we usually travel but a short distance 
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on the great highway of life, before conceiving a proper esti- 
mate of practical men. In the whole universe of matter, it is 
doubtful whether there be any matter so utterly helpless and 
useless, as a man of theory, without practical ability. While 
practice, of itself, is incapable of accomplishing much, eminently 
great or lasting—theory, without practice, is, at the best, valu- 
able only as a subject for the amusement and recreation of the 
minds of others; a use, to which, observation will show, it rarely 
fails to be converted. It is emphatically the practical man that 
is wanted in this world, at its present stage. ‘The great test of 
any machine, animate or inanimate, may be safely pronounced 
its capacity to act. Apart from this, there are no means to 
decide, whether it have any degree of ability; while practical 
skill is the sure guarantee of a certain measure of knowledge. 
In this. as in most other instances, it will be found that the 
general judgment of men, fully expressed, is not greatly at va- 
riance with truth and reason. It is matter of common obser- 
vation in professional life, and one that has not unfrequently 
caused surprise to those who supposed themselves its victims, 
that accomplished and well informed persons, will infinitely 
sooner entrust business to mere men of practice, of whose learn- 
ing they know nothing, than to those whom they have every 
reason to believe most firmly grounded in the principles of their 
professions, but of whose practical ability they have no good 
evidence. They infer the presence of skill in the practical man, 
because lie is able to act; they doubt that of the merely theo- 
retical, because they suppose it must, if of the proper kind, 
exhibit itself in action; and they will not, as a consequence, 
commit character or property, to the eare of anything but 
practical ability. 

These cousiderations alone, ought to render every man, who 
is anxious for professional reputation and emolument, sedulous 
in acquiring an intimate knowledge of the practice of his pro- 
fession. If these do not, necessity will. ‘The personal incon- 
venience he will otherwise suffer; the mortification of being 
deteated by men bis inferiors, in every respect, save that of prac- 
tical acquirement, in instances where his cause is entirely just; 
and the joss of self-reliance and reputation consequent upon 
this; will, as certainly as he is composed of any penetrable 
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stuff, have the effect of infusing into him, a more just estimate 
of the immense power of practical knowledge. 

In directing your attention, as I propose, in accordance with 
the desire of your association, to the Practice of the Law, per- 
taining to the Oilice of the Sheriff, it might be interesting, but it 
is not apposite to my plan, to dwell upon the history of the 
oflice. Premising that I speak only to the student and the 
junior practitioner, [ design mainly to sketch, in a cursory 
manner, the practice of the oflice as at present pursued in Penn- 
sylvania; to intermingle an occasional remark upon points of 
law, settled or undecided; and to present for your considera- 
tion, such counsels, as observation and experience have sug- 
gested to myself. In executing this plan, somewhat must 
depend on condensing without obscuring,—on detaching a part, 
Without marring the harmony of the whole,—on striking the line 
between what is common-place aud what is instructive. — If, 
Without pretending to advance any thing original—for I know 
not that on such a subject, originality of views is at all desirable 
—I sliall succeed in imparting to any persons less acquainted 
with it, some just idea of this part of the practice of our pro- 
fession, and thus save their time, facilitate their progress and 
advance their interests; or in placing in a fuller light the duties 
and responsibilities of the office, and thus render its adminis- 
tration more regular, more safe,and more agreeable; there will 
be no object of mine left unaccomplished. 

Permit me to remark, that as a member of a court of justice, 
the sheriff’s duties are somewhat various. He brings the de- 
fendaut into court. He assists in selecting and drawing, and 
afterwards summons, the jurors, who are to try the issue. If, 
from any cause, the panel be exhausted, he supplies it anew. 
In England, if required, he is obliged to provide with suitable 
lodgings, the judges who try the cause; in this country, he is at 
present happily relieved from that duty; for I do not know 
that our own judges are, from their high standing, any less fas- 
tidious as to where they shall lie down ;-—how long, he may con- 
tinue exempt from such necessity, depends, perhaps, on future 
legislative action, in respect to the salaries of these distinguished 
officers. During the trial, the sheriff preserves the order of the 
house, and when parties become refractory, he takes the offend- 
ing individuals under his more particular charge—an act of 
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kindness which, with genuine liberality, he extends indiscrimi- 
nately, to client and counsel. If a witness refuses his attend- 
ance, the sheriff goes in quest of him, with his attachment. If 
fines are imposed, he collects them. When the jury retire for 
deliberation, he accompanies them. When the verdict is ren- 
dered and judgment entered, he carries it into effect, by execu- 
tion, in the several diilerent forms. If the case be a criminal 
one, he is required to keep the defendant safely until the day 
of trial; to produce him in court on the day; to convey him to 
his place of confinement, if imprisonment be the sentence ; or if 
he be condemned to death, to inilict upou him that extreme 
penalty of the law: a humane and agreeable kind of service, 
for which, it may be noted, our act of assembly, considers the 
oflicer fully compensated, by the fee of dwelve dollars which it 
prescribes, 

The first duty incumbent on the sheriff, after receiving a no- 
tification of his election or appointment, is to give a bond and 
a recognizance, with two sureties, in the form prescribed by the 
act of assembly : approved, first by the court of common pleas, 
and afterwards by the executive of the commonwealth. His 
commission then issues under the seal of state; he is sworn 
into office by the recorder of deeds; and his commission re- 
corded by the same oflicer. Before the recording of the commis- 
sion, he is prohibited from doing any oflicial act. When the 
recorder of deeds has taken the recognizauce, he certifies it to 
the prothonotary of the common pleas; from which time, it 
operates as a lien on the real estate of the recognizors, in the 
same manner as a judgment entered in a court of record. For- 
merly, this lien was unlimited both in duration and extent; but 
by later enactments, it has been thus restrained. If the sheriff 
is worth the sum claimed, suit is, in practice, usually brought 
against him alone, for any damage occasioned in the execution 
of his office ; if he is not, or if a judgment thus obtained, is, from 
any cause, not satisfied, the action is instituted against him and 
his sureties, or either of them. If brought against the sureties, 
it must be commenced within five years from the date of the 
obligation, or the courts cannot sustain the action. But it is 
only necessary that it be commenced within this period, not that 
it be prosecuted with diligence; for when once upon the docket, 
it may lie an indefinite time. The best form in which a precipe 
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may issue, in such an action, is as follows: The commonwealth 
of Pennsylvania at the instance of A. B., who suggests him- 
self as plaintiff in this action, against C. D., sheriff of the 
county of and LE. F. and G. H., sureties of the said 
C. D.: though it will not be error, if the name of the party, for 
whose use the suit is brought, be omitted. On the trial of the 
cause, a copy of the instrument, certified by the recorder of 
deeds, is received in evidence, with the same effect as the ori- 
ginal, ‘The record of the previous judgment against the sheriff 
is then offered tn evidence, if such a judgment have been ob- 
tained; if it have not, the facts and the damage thence arising 
are proven in the ordinary mode. But this previous judgment 
against the sheriff, is not conclusive against the sureties, as to 
its amonut, where they have not been notified.—If judgment be 
rendered agaiust them, it is entered first, for the commonwealth 
in the amount of the bond, and for the plaintiff in the amount 
of damages, which the jury shall find he has suffered, together 
with costs. The judgment entered for the commonwealth, 
remains for the security of those entitled to the benefit of the 
obligation, who may proceed by scire facias, issued upon it, to 
assess and recover their damages, 

It may admit of question, whether there is not something 
defective in the legal provisions, relating to this bond and recog- 
nizanee. The amount in which the bond of the sheriff of Phi- 
ladelphia county is required to be taken, is $80,000; and this 
may serve as a fair example. ‘To secure this amount, the court 
of common pleas will usually require unencumbered real estate 
of the value of at least $150,000; with the design of prevent- 
ing the property from falling below the amount of the bond, 
when bought, in any state of the country, under the hammer of 
the auctioneer. This amount and this kind of security, are 
such as few men are able to give; it is not common to find so 
large an amount of property, in the hands of any man willing 
to execnie the duties of the oflice ; fewer have friends both able 
and willing, not only to subject property of this value to such 
risks, but to encumber it in such a manner, as to be unable, for 
five years afterwards, either by mortgage or sale, to acconimo- 
date it to any mutation of the times, or of their own circum- 
stances. View it as we may, it must be confessed, without 


intending to pander to any species of radicalism, that the oilice 
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is thereby placed beyond the reach of the greater portion of 
those competent to fill it. The practical consequence is, the 
officer may be compelled, in order to obtain the required secu- 
rity. to commit its control in some measure to his sureties, and 
thus, perhaps, subject the public to rapacity and insolence, for, 
or against, whose elevation, they have not eujoyed the poor 
privilege of casting a vote. In this, would secm to be argued, 
some defect: what may be the remedy, or whether there be any 
remedy, it is not here intended to consider. 

I have said, the sheriff brings the defendant into court. The 
writ for this purpose, is taken from the prothonotary’s oflice, 
and placed in the hands of the sheriff, or left in his office, by the 
plaintiff or his attorney ; the fee allowed by law, for its service, 
is paid to the officer or his deputy; proper directions are given 
for finding the defendant ; and, if required, for serving the writ. 
From the time he receives it, until he returns it to the prothono- 
tary’s oflice, with his return endorsed, he is wholly responsible 
for it. In the execution of a writ thus placed in his hands, he 
is required to employ the highest possible degree of promptness 
and care; if he fail to do so, he will, in most cases, soon come to 
a knowledge of this principle, and the reason on which it is 
based, by experiencing some of the consequences which flow 
from it;—a sort of practical knowledge, of which, as I have 
already remarked under that head, I trust you will indulge me, 
if 1 delay not now, to say anything in praise. If the process 
be erroneous, or voidable, or irregular in form, provided it bear 
the proper seal, and the court has jurisdiction, he is neverthe- 
less bound to exeeute it. Tuto the question of jurisdiction, he 
must invariably inquire. 

if the writ be a capias, he must take the defendant into 
actual custody, and retain him in such eustody, until discharged 
by an order of court, or delivered to his successor in oillice. In 
making an arrest, care should be taken that the defendant be 
suilicieutly designated; as a mistake in the identity of the 
person, might prove of disastrous consequence to the oilicer. 
The defendant should also be described by his proper name; for 
im certain kinds of process, if he be arrested by a wrong name, 
hie may maintain suit for faise imprisomment against the officer, 
or any one interfering in the arrest. In making an arrest, ihe 
sheriff! may summon to his aid, as many of the citizens as are 
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necessary, and may, generally, use as violent means as are ne- 
cessary,to enforce the commandofthe writ. In searching for him, 
he may not break open the outer doorof the defendant’s dwelling; 
if so, he will be guilty of a trespass, Having once passed 
that door, he is at full liberty, after a demand for admission, to 
break open or cut down, all other obstructions that oppose him 
in performing his duty. If he be a known deputy officer, 
it is not necessary that he should exhibit the authority, on which 
the arrest is made, even if the defendant demand it; but if he 
have been specially appointed for the occasion, it is necessary, 
If the detendant be privileged from arrest, the sheriff may refuse 
to arrest him; but in doing this, he subjects himself to the risk 
of an action, in which the plaintil! may show the claim of pri- 
vilege to have been unfounded, and thus recover. When 
several writs against the same defendant, have been lodged 
with the officer, which frequently occurs in practice, an arrest 
upon one, is an arrest upon all; and in actions for an escape, 
the plaintiffs in such other writs, may set forth that the defend- 
ant was arrested under theirs. When arrested, he may be dis- 
charged, by giving bond to the sheriff, with sufficient sureties, 
in the sum previously indorsed on the writ by direction of the 
plaintill’s attorney, conditioned for his appearance at the return 
day, &e..—which bond is attached to the writ, and returned 
with it to the prothonotary’s office. For any breach of the 
condition of this instrument, the plaintiff may institute his action 
in the court from which the original writ issued.—In lieu of 
bail, the party arrested may, by our act of assembly, deposit 
with the oliicer, a sum of money, which remains in his hands 
as security, unti the termination of the suit. When money or 
reasonable personal security is thus tendered, the sheriff must 
accept it, and discharge the prisoner. If he reduse to do so, he 
incurs the hazard of an action against himself 

An alteration has oecurred in a point ef practice, relating to 
this subject, to which it may uot be uninteresting to direct your 
atteution. Upon receiving a notice of the bail taken by the 
sheril, the plaintiif may except to their suiliciency, by filing 


such exception with the prothonotary, and notifying the de- 
fendant and the sheriff to that effeet; whereupon the bail, at an 
appointed day, appear in court and jusfi/y, or prove their suf- 
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ficiency by their oaths. If found insufficient, other bail may 
be added. For several years subsequent to the passage of the 
act of 1836, which contains these provisions, it was the practice 
of our courts, not to aliow a rule upon the sheriff to bring in 
the body of a defendant, wlere the bail were thus excepted to, 
and not perfected ; but to compel the plaintiff to seek redress by 
an action at law, for any injury thus occasioned. In the case 
of Fitler v. Bryson, 6 Watts & Serg. 566, the supreme court 
have overturned this practice, and established the very different 
doctrine, that (if he has not proceeded in the original suit, nor 
been guilty of laches), the plaintiil may rule the sheriif to bring 
in the body of a detendaut thus let to bail, and, consequently, 
may attach him for a disobedience of the rule. With every 
sentiment of respect for that tribunal, it may be doubted 
whether they have, in this decision, promulged a doctrine, either 
useful in practice, or sound in principle. Considering the im- 
mense risks to which it exposes the oflicer, it would seem to 
require the support of the most conclusive argument, or the 
most imperative necessity ; for observe, that, although he has 
but yielded obedience to the command of the writ. lie is thus 
placed in a situation, from which no fidelity, however exem- 
plary, can relieve him. Between the period of taking the bail, 
which, let it be remembered, he is under penalty of heavy da- 
mages, compelled to take, and the time at which they are 
rejected by the court as insufficient, it may become imprac- 
ticable, by reason of the defendant’s voluntary absence, to 
obey the rule, for whose violation, he is to be fined or im- 
prisoned. For complying in exact terms with the command ot 
the writ, namely, letting the defendant to bail, he may thus be 
compelled to pay, not a sum of money to the plaintifl, to whom, 
by the terms of the act, he is responsible, but a fine to the com- 
monwealth, for a contempt of its process. 

But a writ of capias, is, in the present state of our law, by no 
means common. ‘The greater number of actions, if we except 
the scire fucias, Which partakes of the nature of a summons, are 
commenced by swamons: which, although it contain an express 
command to appear, is simply a notification to the defendant, 
that a suit has been commenced against him. It is execuied by 
the sheriff, by reading it in the hearing of the defendant; or by 
giving him notice of its contents, and giving him a true 














By William A. Porter. 201 


and attested copy thereof; or by leaving such copy at his 
dwelling house, in the presence of one or more adult mem- 
bers of the family. The return of the officer must show, 
that the requisitions of the Jaw have been, in every respect, 
strictly complied with. A return that a copy has been left at 
the defendant’s place of residence, will not authorize the entry 
ofa judgment. But it is a good service, when the writ is read 
to the defendant, but no copy left with him. The copy must be 
attested by the officer, or his deputy ; that is, must be signed by 
him, in testimony of its correctness, as a transcript of the 
original; and unless it be so attested, the court will, on motion, 
where an absolute appearance has not been entered, set aside 
the service, and compel the plaintiff to commence anew. A 
summons cannot be issued on the return day, but when issued 
previously, may be served at any time before, or at any hour 
during, that day. 

Each of the several actions may be commenced by summons; 
and the mode of service is, with few exceptions, the same in all. 
The writ of replevin, which contains in substance, a clause of 
summons, is the only one whose service warrants particular 
remark. In this writ, beside that clause, the sheriff is com- 
manded to replevy and deliver to the plaintiff, certain goods 
therein named and valued, provided, that before doing so, the 
plaintiff make him secure against loss. This security is, in 
practice, a bound in double the estimated value of the property, 
with one surety or more, conditioned that the plaintiff shall 
prosecute his writ with effect—which means with sueccess— 
shall make return of the goods, if return of the same be ad- 
judged, and shall, at all times, keep harmless the sheriff and his 
officers, This bond is taken by the sheriff in his own name, 
after the writ has been lodged with him. It is not accompa- 
nied with warrant of attorney, to confess judgment; and 
although it would be highly convenient and tend much to his 
security, I know of no law or practice that would authorize 
the demand for such a warrant. Of the sufficiency of the obli-’ 
gors, as the sheriff incurs the risk of executing the writ, so he 
is constituted the judge: but if reasonable security be tendered, 
he cannot refuse to proceed. If the security offered, be satis- 
factory, the goods are seized in obedience to the command of 
the writ. If a claim of property in them is made by the de- 
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fendant, the sheriff must allow a reasonable time to elapse, 
before removing them, to afford the claimant an opportunity to 
prepare and tender what is usually called a property bond; 
and unless such time be allowed, the oilicer cannot justify under 
the writ in an action of trespass, brought against him for seizing 
the goods. In ordinary cases, the time spoken of, is about forty. 
eight hours; but this rests in the discretion of the officer. In 
the last mentioned bond, the defendant and his sureties oblige 
themselves by a penalty, to deliver to the plaintiff, the goods in 
question, if they shall be adjudged to him—to abide the judg- 
ment of the court in all things—and to keep the sheriff harm- 
less. Before this bond can be safely received, the work of 
minute personal examination must again be performed. If the 
security thus offered be satisfactory, the goods are permitted to 
remain with the defendant; if not, they are delivered to the 
plaintiffi—Though originally intended by the law, as the remedy 
for an unfounded distress, this action may be safely pronounced 
the grand source of distress to all sheriffs. For the sutliciency 
of the security thus taken, the officer is absolutely responsible, 
When it is considered how short a time is allowed him to make 
inquiry, concerning its character; how limited are his means of 
correct information; how long a period may elapse, before the 
replevin suits themselves are determined, and consequently, 
belore suits can be instituted on the bonds; what changes may 
occur within that time, in the circumstances of sureties per- 
fectly good when taken; and how inadequate must be a secn- 
rity, Which gives no lien on property, real or personal, especially 
in a mercantile community ; the immense risk which the sheriff 
is thus compelled to bear is, in some degree, apparent—a risk 
for which few advantages yielded by his office can fully com- 
pensate, and against which, no personal incouveuience, no 
prudence, industry or integrity, can entirely guard. 

It were cordially to be wished, I think, that some legislative 
provision might be made, calculated to relieve the sheriff of the 
weight of this vast responsibility. I know no mode better fitted 
to effect this object, than that suggested by the commissioners 
appointed to revise our civil code: a mode, as we know, not 
altogether original with them. In the bill presented by them 
to the legislature, it was, in substance, provided, that in all 
actions of replevin, the cause of action should be verified by 
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oath or aflirmation, before replevying the property ; which, con- 
sidering the importance of the action, and the practice prevail- 
ing in other actions not more important, must be considered as 
highly desirable. It was also provided, that in cases not 
founded on a distress, the plaintiff should, at or before the exe- 
eution of the writ, in lieu of pledges, enter into a bond to the 
commonwealth, with two sullicient sureties, in twice the value 
of the goods and chattels to be replevied, with condition to pro- 
secute the writ with effect, or make return thereof, if return 
should be awarded, and pay costs; that, as in the case of a 
capias, the officer executing the writ, should file the bond in the 
oflice of the prothonotary, at or before the return day, and the 
prothonotary should enter the names of the sureties in his docket; 
that the ollicer executing the writ should notify the defend- 
aut in writing, of the names and residences of the sureties, who 
might be excepted to, at any time, within twenty days after 
the return day and notice—on the hearing of which exception, 
the suilicieney of the sureties might be inquired into, or new 
sureties added, within ten days after notice of exception; that 
the otlicer should be held responsible in the first instance, but 
that his respousibility should cease, if the defendant should not 
thus except to the sulliciency of the sureties, or if upon excep- 
tion, they should be found suflicient, or other sureties added ; 
that the goods replevied, should be forthwith restored, if the 
sureties were found insuilicient, or others suflicient were not 
added ; that ifthe goods had been taken by force, the defendant 
should not retain them, except by leave of the court; if not so 
taken, that he might retain them on giving security; and that 
the responsibility of the officer for this security, should be the 
same as was provided in regard to the replev.n bond. In cases 
founded ou a distress, it was provided, that the bond should 
continue to be taken in the manner then practised.—These pro- 
visions may be safely pronounced the most just to the commu- 
nity, as weil as to the oilicer, that have yet been proposed. I 
say to the community—because it is evident that whatever - 
tends to diminish his risk, also tends to inerease the security of 
that large class of persons, who must look to him as their only 
security. I confess I am unable to discover any substantial 
reason, why the distinction should prevail, which is there taken, 
between actions arising out of a distress, and those not so arising. 
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If the principle be correct in the one case, it is equally so in the 
other. The inferior value of the goods usually claimed in re- 
plevin founded on a distress, is in a great degree equalized, by 
the frequency of that species of the action; and the aggregate 
amount thus claimed, will, most probably, in any given time, 
not fall short of the amount sought to be recovered in the other 
form—a fact to which, as is probable, the attention of the com. 
missioners was not specially directed. But the change proposed, 
was suilicient for the time at which it was proposed ; and when 
we view the bill as a whole, it must be cause of regret to all 
conversant with this part of the practice, that it was not ap- 
proved by the legislature, and enacted into a law. 

Having thus mentioned the several excellent reports made 
by these commissioners, I cannot omit the opportunity, to com- 
mend them to the more general attention of our students of law. 
In the evidently hasty remarks which accompany the bills pre- 
pared by them—whether passed by the legislature or not—the 
student will find a commentary on Pennsylvania law, which, by 
the clearness with which it is conveyed, and the learning it ex- 
hibits, will seldom fail to afford him the highest satisfaction. It 
is certainly to be desired, that much of the matter they contain 
in regard to our present law, should be judiciously placed in 
more permanent form. 

I resume the consideration of the sheriff’s several duties. 
The agency he exercises in bringing the defendant into court, 
has been pointed out. It is proper to inquire next, into the 
part he performs in carrying into execution, the judgment pro- 
nounced by the court. If it is intended to proceed against the 
personal property of a defendant, a writ of fieri fucias is issued 
by the prothonotary, and lodged by the plaintiff, or his attorney, 
with the sheriff. On receiving the writ, the sheriff immediately 
indorses on it, the day and hour of its reception. From this 
time, it becomes a lien on the personal property belonging to 
the defendant, in the county ; and it is incumbent on the sheriff. 
as specdily as practicable, to levy on all such persona} property, 
as shall be pointed out by the plaintiff. It is also incumbent on 
him, to levy on the defendant’s interest in partnership property, 
in making sale of which, he must be equally careful, to sell 
such interest only; leaving the purchaser to his reiwedy by bill 
in equity, to procure an account, &. If the sheriff refuse to 
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levy, an action lies against him. After this time, it is safest for 
the plaintiff and his attorney, not to interfere in any manner, 
with the execution of the writ; but to allow the officer to pur- 
sue his own course; inasmuch as any language that might be 
construed into a direction to suspend proceedings upon it, would 
undoubtedly postpone it to writs subsequently received, and 
thus cost the loss of the money. The levy is made by going to 
the place where the property lies—taking actual possession of 
it, by virtue of the writ—notitving the defendant to that effeet— 
and making an inventory. If not thus made, the goods cannot 
be said to pass into the oflicer’s possession, and may be removed 
by strangers; or another levy properly made, under a subse- 
quent execution, may supersede the first, and thus lay the 
ground for an action, at the suit of the plaintiff in that writ. But 
to constitute a good levy, it is not necessary that the sheriff 
should immediately make au inventory; nor that he should im- 
mediately remove the goods, nor put a person in possession of 
them; if they are within his control when the levy is made, and 
if within a reasonable time, he takes possession of them, in sucha 
manner as to inform the community of the fact of their seizine, 
it is sufficient (3 R. 401). When the levy is correctly made, as 
the sheriff is responsible for the goods, so he acquires a qualified 
property in them, and may sustain trespass or trover against any 
one who wrongtully removes them. If they are claimed by a 
third person, it is not the practice in Pennsylvania, as it is in 
England, to empannel a jury to inquire into the ownership ; nor 
with us, can such an inquest be held. [tis questionable whether 
any thing is lost by the abseuce of the practice; for even in 
England, the verdict of an inquest is not conclusive evidence in 
an action against the sheriff, for a false return of nu/la bona; 
but is admissible only, to rebut the presumption of malice. In 
Pennsylvania, his only course is, before proceeding farther, to 
demand from the plaintiff, a suilicient bond of indemnity. 
What kind of a claim of property on the part of a third person, 
will warrant the sheriff in making this demand, is, like many — 
similar points of practice, left undetermined. Whenever, in the 
language of judge Duncan, there is such a claim, as “ would cre- 
ate a pause in the mind of a constant man, the sheriff has a 
right to call on the plaintiff for a reasonable indemnity.’’ Gene- 
rally, however, even the constant man, will find that the courts 
VOL. V.—NO. V. 18 
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will not allow this pause to be created, in the absence of cer- 
tain formalities. These are usually a written notice, accompa- 
nied by affidavit, and wherever practicable, the common indicia 
of property, suci as a bill of sale, assigument, or the proceedings 
of a previous judicial sale, 

It is a question of some interest, whether, after the plaintiff 
has given a bond of indemnity to sell, the oflicer may receive 
one not to sell. This course is sometimes pursued; but while, 
Iam aware, it seems, in some decisions, to be favoured, and is not 
disapproved by many of our best practitioners, | cannot regard 
it as the safest practice. No necessity can exist for incurring 
whatever risk it involves. If the plaintiff cannot furnish the 
requisite security, the oilicer may refuse to proceed, and the 
court will sustain him. That there is some hazard attending it, 
is sufficiently evident to every lawyer, in the fact that our own 
courts have not adjudged the point. In the few cases which 
touch it, the question did not present itself for decision, and con- 
sequently cannot be said to have been decided; 4 Watts’ 
Rep. 124. The English authorities are little more satisfactory ; 
3 Douglass Rep. 240. Of the seven decisions referred to in 
Watson on Sheriff, 196, in support of the casual expression there 
introduced, and thence transferred to better places, without, as | 
apprehend, suilicient examination, it is worthy of remark in 
regard to a writer so generally accurate, that not a case sustains 
the intimated practice. The analogy of other decided cases, is 
certainly not in its favour. It has been determined by good 
authority, that a bond given to indemnify a sherilf, for refusing 
to commit to prison a defendant arrested on a ca. sa., is void. 
7 Jolbnsou’s Rep. 159. So also, a bond given by a purchaser, 
to iademuily a sheriff for not returning an execution, has been 
held void, on the ground that it was given to induce him to 
omit performing his duty. See 8 Am. Com. Law Dig. 66. In 
the case nuder consideration—with which, I do not say these de- 
cisions are precisely parallel—the fi. fa. commands the officer 
to sell the goods and make the money; the bond indemnifies 
him for not doing this; and, consequently, for disobeying the 
command of the writ. Might not every species of process 
known to a court, be, upon the same principle and in the same 
manner, put at defiance, by those able to command the means 
to iudemmily its officers ? 
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If the plaintiff is unwilling to indemnify the sheriff, after a 
claim of property made by a third person, but urges him to sell, 
itis the officer’s place to apply to the court fora rule on the 
plaintiff, to show cause why the time for returning the writ 
should not be enlarged. This practice is better than to allow 
the plaintiff to rule the sheriff to return the writ, because that is 
a peremptory rule, and much discussion upon it, will, usually, 
not be entertained. On the argument of a rule thus taken by 
the sheriff, the court will determine, after an inspection of the 
grounds of the adverse claim, whether he is entitled to call upon 
the plaintiff for indemnity, or whether he must proceed without 
it. If, as already intimated, the case be involved in any doubt, 
they will order the writ to stay, until sufficient indemnity be fur- 
nished.—When clear of these obstructions, the sheriff, without 
any other writ, advertises for sale, the property levied on— 
sells it on the appointed day—and, if required, executes to the 
purchaser, a bill of sale. If he choose to do so, he may make 
the levy, and return the fi. fa., as levied, accompanying his 
return with a schedule of the property levied on ; and thus com- 
pel the plaintiff to issue a vend. exponas, in order to procure a 
sale: a return which, if made generally, without any specifica- 
tion of value or amount, authorizes the presumption that the 
property is suflicient to pay the debt. But this unnecessary use 
of two writs, is obnoxious to the objection, that the officer con- 
tinues responsible for the property, until a final disposition 
of it, made by the issue of the vend. exponas, and a sale 
under it. 

With the money arising from a sale, if there be no contest in 
regard to the mode of its appropriation, the landlord’s bill for 
rent, not exceeding one year, if any such have been presented, 
is first paid; and, afterwards, the several executions, in the 
order of time previously marked upon them. The officer is, in 
general, not liable for interest on the money thus received, 
unless it have been employed for his own private purposes. The 
sooner the money is paid away, it may be remarked, the better - 
for his character, convenience and ultimate safety.—If any diffi- 
culty arise, in respect to the rights of the several execution cre- 
ditors, he protects himself by paying the money thus received, 
into court, where it is distributed by the judges, or by an audi- 
tor; or issues are directed to try the disputed facts. If, for any 
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other causes than those mentioned, the sheriff refuse to execute 
the writ, or if, when the money has been obtained, he refuse to 
pay it to those entitled to receive it, the course is, to delay 
until the return day—previous to which no such step can be 
taken—and then to rule him to make his return, The return 
must show clearly, what has been done. If by that, it appears, 
the writ has been in any respect improperly exeeuted, an action 
will lie against him and his sureties, and this return wiil be the 
evidence. If the return show the receipt of the mouey, a rule 
will be granted to pay it into court; and if that be not complied 
with, an attachment for a contempt, issued. But a rule upon 
the sheriff thus to pay money, cannot be granted after the lapse 
of two years, from the expiration of his oilice. Subsequent to 
this time, an action is the only remedy. 

When the defendant is not possessed of personal estate, and 
it is intended to proceed against his real estate, the course of 
proceedings, is different. Ifa /evari facias is issued, a descrip- 
tion of the property on which the incumbrance rests, is copied 
into the writ, previous to its delivery to the sherifi—If the judg- 
ment be a general lien on the lands, af. fa. is the writ employed, 
Accompanying this writ, is a written description of the particu. 
lar property, which the plaintiff intends to sell. This paper is 
attached to the fi. fa. by the sherifl, In furnishing the descrip- 
tion, too much care cau searecly be employed by the attorney. 
If the property be, in any material respect, incorreetly described, 
the court will, in most instanees, set the sale aside, and compel 
the plaintiff to proceed anew ; thus consuming lime, occasioning 
expeuse, and, it may be, spoiling a purchaser’s bargain. Any 
one conversant with these subjects will utorm you, that in more 
than a majority of the cases, in which sherifi’s sales are set 
aside, the reasous are found, in the delects of the descriptions 
furnished. From this paper also, the description of the property 
in the sheriff’s deed, is afterwards made up. This must corres- 
pond, in all respects, with that of the property returned as levied 
on. If the deed contain a word of description, more or less, the 
sheriff will refuse to sign it. Even if signed and acknowledged 
by him, it may at some time produce contusion, by reason of the 
fact, that the sheriff can only sell and convey what he has levied 
on; and the conveyance of any thing else, must amount to a 
nullity. It were a happy circumstance for the convenience of 
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judges, for the safety of purchasers, and for the reputation of 
attorneys, if a greater degree of attention were bestowed on the 
preparation of this paper. 

An ingnisition is next held on property levied on by fi. fa. 
For this purpose, a jury is selected by the sheriff, in any mode 
he deems best. It is usually called a few days previously to 
each sale of real estate; notice having been served five days 
previously, on the defendauts in the several writs. For some 
years, this jury were required to set a value on the premises 
levied on; but the practice has been dicontinued, by direction 
of a recent actof assembly. Pamp. Laws, 1845, p. 42. Their 
first business, now, is to consider the annual profits of the land 
and the incumbrances on it; and to determine whether or not, 
its rents and profits will satisfy, in seven years, the judgment on 
which the writ has issued. If the jury suppose they will, it is 
so certified ; and the amount of such rents and profits, assessed. 
The property may then be placed in the hands of the creditor, 
by a writ of /iberari facias. If the jury find that the rents and 
profits will not satisfy the judgment in seven years, it is not so 
extended in the hands of the ereditor; but the sheriff returns the 
writ, by setting forth that he has levied on the lands described, 
and that they remain in his hands unsold for want of buyers. 
The latter part of this return is, of course, matter of form; for 
no attempt has yet been made to sell. On the return of the 
ji. fa., the vend. erponas, into which has been copied the same 
description, is issued, returnable to the next return day. In the 
case of a devuri facius, the property is sold upon that writ 
alone. If not sold, the sheriff so returns it. <A diberari facias 
may then be issued, and the mortgagee invested with a clear 
title to the property, in satisfaction of his debt.—In practice, 
resort is rarely had to the diberauri facias. Inthe case of a fi. fa., 
juries seldom find the rents and profits sufficient to pay the 
debt, within the appointed period ; while in that of a /evari, as 
the plaintiff may sue out an a/ias and a plurins writ, he does 
not, generally, prefer to encumber himself with the property in 
this mode. 

After the property has been advertised, in the manner directed 
by the act of assembly, it is sold at public sale, to the highest 
and best bidder. Unless the plaintiff in the writ be the pur- 
chaser, the sheriff usually requires payment of the price, within 
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ten days succeeding the day of sale.* If not paid according to 
the prescribed terms, the property is resold at the risk of the first 
purchaser, against Whom an action lies by the sheriff, for the 
amount of the difference, between the sum bidden by him, and 
that at which it is subseqeutly sold, together with costs. If a 
plaintif who is the first incumbrancer, be the purchaser, our 
courts have held that they will not require him to pay the pur- 
chase money to the sheriff; but will allow the plaintiff and the 
sheriif to exchange receipts; the plaintiff receipting on the 
sherifi’s docket for the amount of his bid, less the costs of the 
writ; and the sheriff appending to the deed, a receipt for the 
purchase money ;—although no money, actually passes in the 
transaction: and it has been held that a receipt thus given by 
the attorney of the plaintill, will justify the sheriff in giving a 
deed to the attorney, if there be no collusion. To maintain the 
opposite doctrine, and require a plaintiff! who becomes a pur- 
chaser, to procure and pay to the sheriff, the whole amount of 
the purchase money, in order that the oflicer may, on ascertain- 
ing that it belongs to the plaintiff, as the first ineumbrancer, pay 
it back, could obviously accomplish no just end, and might im- 
pose on the latter, peculiar hardship. His whole property may 
consist in that debt, to prevent the loss of which, he may have 
been compelled, at inconvenience, to make the purchase ; and to 
require him to raise another sum equal to the first, before he 
should receive that, would, in some instances, it is evident, 
amount to a complete sacrifice of his rights, 

When the purchase money has been paid to the sheriff, it is 
incumbent on him to ascertain to whom it, of right, belongs. 
For this purpose, he procures, ou his own order, from the pro- 
thonotaries aud the recorder of deeds, certified lists of the liens, 
entered in their respective oilices, against the property. The 
money is distributed according to these certificates, which are 
thenceforth preserved by the sheriff, as his own security against 
the omission of any lieus from the lists. 

In distributing the money thus raised, all the liens on the pro- 
perty sold, with the exception of a first mortgage, are paid ac- 
cording to their priority. When, therefore, the purchaser has 


* Where usages of this kind are mentioned, it is almost unworthy of remark, 
that particular reference is made to the county of Philadelphia. 
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been invested with the title, he holds the property, discharged 
of liens of every description, except a first mortgage ; and when 
the sale has been made on such mortgage, discharged of that 
lien. Where judgment had been entered on a bond accompany- 
ing a first mortgage, it was decided by one of our courts, that 
that judgment should be paid out of the proceeds of the sale, 
and consequently that the property passed into the hands of the 
purchaser, divested of the lien of such judgment and mortgage: 
but this case has since been specially provided for, by act of 
assembly. Pamp. Laws, 1845, p. 489. No default or mistake in 
the distribution of the purchase money, can affect the right of 
the purchaser, to hold the property thus divested of incum- 
brauces; for injuries occasioned, the partics have their remedy 
against the sheriil; and he, also, against the oflicers certifying the 
liens, if error have been committed by them. 

When the purchase money has been paid, or the plaintiff’s 
receipt been given, the deed previously prepared under the di- 
rection of the purchaser’s conveyancer, is submitted to the sheriff. 
The necessity of a preparation of the deed by another hand, 
arises from the importance of this paper as a link in the pur- 
chaser’s chain of title; and the consequent hazard of entrusting 
it to any one, who cannot be made personally interested in the 
matter, and cannot devote to it particular attention and time. 
If found to couterm in all respects to the writ, and the faets of 
the sale, the deed thus prepared, is signed and acknowledged at 
an appointed day, in open court. But a deed is not in any case 
acknowledged, and never will be, where the sheriff understands 
his own interest, until the payment of the pnrchase money has 
been satisfactorily arranged.—The prothonotary makes a min- 
ute of this ackuowledgment; appends to the deed, a certificate 
of it; and afterwards records the instrument. When the pur- 
chaser has thus been clothed with the title, he has acquired all 
the interest, and that only, which the defendant previously held 
in the land. He has assumed all risks with respect to the title, 
and if that be defective, he is without remedy. 

Many of the duties incumbent on the sheriff, particularly 
those having reference to the execution of original process, and 
of final process on personal estate, are necessarily performed by 
deputies. The legal relation which the sheriff sustains to his 
deputies, deserves a moment’s consideration. In England, an 
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under-sheriff is appointed, whose duties and liabilities are dis- 
tinct from those of the sheriff. We have no such officer here; 
consequently the expression “high sheriff,’? sometimes em- 
ployed, is, if not erroneous, at least unnecessary. Neither have 
we the bailiffs known to the English law; their places being 
supplied by deputies. Of these officers, the sheriff appoints 
whatever number he deems proper; they give security to him, 
for the faithful performance of their duties; are responsible to 
him; and perform their official acts in his name. For the acts 
of each of his deputies, he is civilly liable ; nor is it necessary, in 
maintajning suit against lim for this cause, to prove a regular 
appointment of the deputy ;—the fact that the latter so acted, 
being held sufficient. In some cases, the courts have gone so 
far, as to hold the declarations of the deputy, evidence to charge 
the sheriff, where they have accompanied the performance of 
an official act.—The deputies indorse on the writs committed to 
their charge, returns of service, which are signed, first by them, 
and then by their principal. If the sheriff is sued for a false 
return thus made, the deputy, who has served the writ, and 
made the return, becomes liable over to him. In one instance, 
where a return signed by the deputy alone, was made to the 
court, and permitted to remain without application for leave 
to amend, it was held to have been ratified by the sheriff, 
and pronounced admissible evidence in an action against his 
sureties. 

The doctrine of the sheriff’s returns, embraces a large portion 
of the law relating to this office. The return is a statement in 
writing, indorsed on the writ, setting forth the acts performed 
by virtue of it. Each different form of writ has its appropriate 
return, and in this manner, is required to be returned,—in some 
instances, by express decision, but in most, by custom,—unless 
the peculiar circumstances of the case justify a more special form. 
Thus, to a summons, when the defendant has not been served, 
he returns nihil habet ; when served, he states the facts. Toa 
capias, when the defendant has been taken, and remains in cus- 
tody, he returns c. c. (cepi corpus); when bail has been entere«i, 
c. c. & b. b. (cept corpus § bail bond); when the defendant has 
not been taken, non est inventus. Toascire facias, he returns, 
made known ; to an attachment, attached and made known, &c.; 
to a writ of replevin, when the goods have been removed, or 
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cannot be found, eloigned; to an execution, when the defendant 
has no goods, nulla bona ; when a sale of goods has been made, 
the particular facts. These may serve as illustrations. In return- 
ing executions, if more than one have issued against the same 
defendant, care should be taken to return each writ, subject to 
the preceding; otherwise it might appear, that the goods were 
sufficient to satisfy all. 

The necessity for extreme caution on the part of the sheriff, 
in making his returns, is apparent from the fact, that in actions 
against him, they are conclusive evidence. It is true, that where 
error has been committed, the courts will, on motion, generally, 
allow the return to be amended ; but in this, the rights of others 
may be atiected, and suits occasioued ; and it is altogether better, 
that the act should be rightly performed in the first instance, 
and no necessity of amendment induced. Where it becomes 
necessary to depart from the usual form of return, the only 
general rule that can be prescribed, is, to adhere with the utmost 
minuteness and eare to the facts, and to state them with clear- 
ness and precision. Unless this direction be observed, there 
can be no safety to the ojlicer: for it is impossible to tell in what 
form, mistake or wilful misstatement may affect him. In this, 
occurs but another illustration of the principle, in so many ways 
recailed to the mind of a lawyer, in the pursuit of his profession, 
that where legal responsibility is concerned, immaculate truth 
is the only protection. 

I have thus adverted to most of the topies, which I deem it 
proper to submit for your consideration, ‘There are others, 
not wholly without interest, which it is impossible to notice 
on the present occasion, with any proper regard for your 
patience ; these must await some future opportunity of notice, 
agreeable to yourselves.x—Ilow necessary or convenient, fami- 
liarity with this part of the practice may prove, you will judge. 
Many things meutioned, ought to be known by the lawyer, for 
a reason thut does not impress, at first sight. The persons se- 
lected for this otiice, in the preseut state of our law, are rarely 
members of the profession, and consequently require the law- 
yer’s counsel. Those of your number who may be placed 
in this position, will find how indispensable is a knowledge of 
these forms. In many instances, the safety of the officer is de- 
pendent upon them. The interests involved in not a few of the 
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questions presented to the sheriff’s counsel, are immensely 
great; the necessity for action is urgent; and the time for reflec- 
tion, short. To encounter this responsibility, without reasonable 
preparation, would be alike cruelty to the client, and blindness 
to the counsel’s own interest. 

It may be urged, that in the performance of many of the du- 
ties I have mentioned, the practitioner of the law will find little 
to interest or instruct; and to a certain extent, the charge is not 
unfounded. specially may those whose tastes and opportu- 
nities have previously inclined them to the study of literature 
in its politer forms, be expected to feel little gratification, in turn- 
ing from these cherished pursuits, to others in all respects so 
different in their character. If, as we are informed on good 
authority, the most illustrious commentator on English law 
could not, after having effected the same change, look back on 
the past, without a transient emotion of regret, his humblest 
follower shall not be reprehended for the exhibition of similar 
weakness. Yet is the sacrifice which the practitioner is thus 
compelled to make, much exaggerated. In the case of few 
professional men, who know how to value time, are opportuni- 
ties for the cultivation of letters, entirely cut off, unless the taste 
itself have been previously permitted to die out. Unhappy for 
the true fame of the profession, if it were so! Consider, also, 
how unfailing a source of enjoyment remains, in the ability to 
perform with promptness and acenracy, whatever our situations 
require. The best proof of superior endowment, is the power 
to do what its possessor pleases to do. It is a mistake to sup- 
pose, that because a man is proficient in one department of 
knowledge or of action, he ought to be the less so in another. 
For myself, I think, if I had the notice of a rule for taking depo- 
sitions to serve, I would equally as soon entrust its service to a 
man of cultivated literary taste, as to the veriest blockhead 
that ever copied a declaration, or drew a bill of costs. Above 
all other considerations, there is a kind of satisfaction, arising 
from the cousciousness of a faithful performance of duty, which 
acknowledges no superior degree, and which will submit itself 
to no fortuitous circumstance. Of this, at least, the laborious 
and careful practitioner of the law, need not apprehend the 
want. 

To members of the profession who aim at accumulating 
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money, which, although not absolutely essential to professional 
reputation, nor to happiness, has never, I believe, been disco- 
vered to occasion any great degree of inconvenience ;—an ac- 
quaintance with the practice of the law, and especially with 
that pertaining to the sheriff’s office, is above all things neces- 
sary. It is here the cash touches the itching palm; and it 
is of course important, that it touch it in the proper proportions. 
Indeed, whether it ever touch it at all, depends greatly on the 
degree of skill, with which that aforesaid member is extended. 
Hence the well known fact, that gentlemen who have given this 
subject their particular attention, have seldom failed in the end, 
to amass pecuniary means; considering, probably, that in these 
troublous times, and in these perilous voyages, some attention 
was due to the amount of ballast taken on board. 

It ought also to be remarked, that this part of the profession 
has suffered most from chicane and trick. Minds entirely equal 
to the direction of the spade and shovel, but as unfitted for the 
pursuits of a profession, have not unfrequently found a resort 
to these arts, convenient, in keeping the community advised of 
their own existence. Nor can it be asserted that all others of 
higher intellectual rank, have been free from liability to this 
censure. It is not necessary to call up such practices for con- 
demnation, here; but it is proper to remark, how amply the 
maxim that honesty is the best policy, is in this instance vindi- 
cated. You shall see the man who has once descended to such 
arts, struggle subsequently through years of honest toil, if that 
be possible, before escaping the impression thus produced on 
the minds of others. Practice, he may obtain; money, he may 
obtain; respect or esteem, seldom; entire confidence, never. 
The old mode of stooping down to lick business together in the 
outset, and, afterwards, gradually straightening up and counter- 
feiting integrity and gentility, is so old, as to be incapable of 
imposing much longer, on credulity and patience. Public offi- 
cers seldom fail, whether rightly or wrongly, to visit on such a 
man, in tenfold proportion, the consequences of every breach of 
faith. Counsel who suffer once, set their seals upon him, and 
take great care not to suffer again.—While the positive inconve- 
niences attending these arts, are beyond enumeration, the expe- 
rience of the oldest practitioner, may be vouched in support of 
the position, that an instance has never occurred in the practice 
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of the law, in which the utmost straightforwardness and can- 
dour, have been productive of harm to counsel, client, or public 
oflicer. 

I have intimated that those not scrupulous in adapting means 
to the accomplishment of ends, have sometimes attained a kind 
of success, in the practice of the profession. It is but just 
that this should be coupled with a remark equally obvious, that 
those to whom, by common consent, the highest professional rank 
is assigned, are of all men least obnoxious to such acharge. A 
glance at the history of the eminent men, who, having finished 
the greater part of their labours, and attained the summit of 
professional distinction, yet remain, to cheer by their presence, 
to inform by their personal instructions, and to hallow the 
scenes of professional encounter, must induce conviction of the 
truth, that the strictest integrity and eandour in the smallest 
matters, are consistent with the highest measure of success. It 
might well be questioned, whether, in any body of men, in any 
avocation in life, taken individually and collectively, these qua- 
lities have ever shone with more resplendent lustre. 

Having incidentally mentioned a feature in the character of 
these distinguished men, it will not, I trust, be deemed inappro- 
priate by those who hold so large an interest in their fame, if I 
pause a moment longer over their virtues, before bringing this 
discourse to a close. In the course of nature it must happen, 
that these lights of the profession, shall soon go out in darkness. 
To the numerous witnesses of their toil—to the youth they 
have instrueted—to the friends they have counselled—the bench 
they have enlightened by their learning—the principles they 
have illustrated by their genius—the scenes of their most bril- 
liant intellectual achievements—they must soon be lost forever, 
in whatever sense death is loss. When distance of time, like 
distanee of space, shall have lent its enchantment to the view, 
and the inequalities which ever appear on the surface of hu- 
man character, shall have faded out of sight, they will then 
for the first, stand revealed in the full grandeur of their pro- 
portions.—By the best calculation, it is equally certain, that 
while they, in the dispensations of Providence, may be long 
spared to their profession, and many of the younger in years be 
previously cut off, a large proportion of the latter must remain, 
to bear to posterity the true story of their fame. Those who 
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fill up the broken ranks, if they would imitate whatever of ex- 
cellence has preceded them, must acquaint themselves with its 
peculiar character. A curiosity by no means idle, as we may 
suppose, will be discovered, to learn the nature of this excel- 
lence ; for let it be borne in mind, and let the intellect be hum- 
bled in the recollection, that trne eloquence writes its only 
record in the hearts of men. In reference especially to forensic 
eloquence, its finest specimens, by necessity, escape the printed 
page; nor do I know that iu the instances to which I allude, 
any exception is presented to the general rule. The personal 
manner of our friends, their habits of study, their different 
styles of public speaking, the secret sources of their power, the 
mode in which, through so long a series of years, they preserved 
from taint, the sacred character of the profession committed to 
their charge, when it had otherwise been hopelessly degraded— 
all this, it is natural to infer, must be sought after, with an eager- 
ness proportioned to the appreciation of what is excellent. 
While such considerations should lead us to cherish with care 
the character of our brethren—to emulate the illustrious exam- 
ples they have placed before us, of what can actually be 
accomplished, and to be able, if required, to vindicate their 
memories,—it ought not to be forgotten, that the base which 
supports so glorious a superstructure, is an accurate knowledge 
of the practical duties of the profession. 








IN THE COURT OF QUARTER SESSIONS OF PHI- 
LADELPHIA, 
[November, 1845. 
COMMONWEALTH UV. MURPHY. 


1, A conviction and sentence for recovering stolen goods knowing the same to 
have been stolen, under the act of 11th of April, 1825, does not render the de- 
fendant an incompetent witness. . 


This case came before the court on a motion for a new trial, 
and the error assigned was, that the learned judge who tried 
the cause (Parsons J.), admitted an incompetent witness. 

The commonwealth offered Nancy Armstrong as a witness, 
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but the counsel for the defendant objected to her, on the ground 
that she had been convicted of receiving stolen goods, knowing 
the same to have been stolen, and to sustain his objection, offered 
in evidence the record of her conviction and sentence. ‘The court 
however, admitted the witness, and the defendant was convicted; 
but a rule to show cause why a new trial should not be granted 
was allowed, and the admission of witness was the reason 
filed. After argument, the following opinion was delivered. 

Parsons J. By the act of the 11th of April, 1825, it is pro- 
vided, that if any person shall buy, or receive any goods or 
chattels, or other personal property, knowing the same to have 
been stolen, shall be deemed guilty of aud may be prosecuted 
for a misdemeanor, and when couvicicd of a misdemeanor for 
receiving or buying the goods, shall be sentenced to undergo a 
servitude for a period not exceeding three years. lience it is 
elear that this oilence in Pennsylvania is ouly a misdemeanor; 
the question is, is it of such a character as renders the person 
convicted infamous, and therefore an incompetent witness? 

In defining the offences which render a witness incompe- 
tent, it is observed by Mr. Starkie in his Treatise on Evidence, 
vol. 2d, page 715: “The crimes which render a person incom- 
petent, are treason; felony, except petit larceny; (by virtue of 
the provisions of the stat. 31 Geo. 2, s. 35); all offences 
founded ia fraud, and which come within the general notion of 
the erimen falsi of the Roman law, as perjury and forgery, 
piracy, swindling, cheating. So also barratry, conspiracy, at 
the suit of the king premunire; the bribing of a witness to 
absent himself {rom a trial in order to get rid of his evidence ; 
so also the judgment on attaint for a false verdict, will render 
the party so convicted incompetent.’ Mr. Greenleaf in his 
Treatise on Evidence, page 418, remarks: “It is a point of no 
small difliculty, to determine precisely the crimes which render 
the perpetrator thus infamous. The rule is justly stated to 
require, that the ‘pudblicum judicium’ must be upon an offence, 
implying such a dereliction of moral principles, as carries with 
it a conclusion of a total disregard to the obligation of an oath.” 
This writer in farther commenting on this point remarks: “ But 
the extent and meaning of the term ecrimen /fa/lsi in our law, 
is nowhere laid down with precision. In the Roman law, 
trom which we have borrowed the term, it inciudes not only 
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forgery, but every species of fraud and deccit. If the offence 
did not fall under any other head, it was called sle/lionatus, 
which included all kinds of cozenage and knavish practices in 
bargaining. But it is clear, the common law has not employed 
the term in this extensive sense, when applying it to the dis- 
qualification of witnesses ; because convictions for many offences 
clearly belonging to the erimen falsi of the civilians, have not 
this effect. Of this sort are deceits in the quality of provisions, 
deceits by false weights and measures, conspiracy to defraud 
by spreading false news, and several others. On the other 
hand it has been adjudged that persons are rendered infamous 
and therefore incompetent to testify, by having been convicted 
of forgery, perjury, subornation of perjury, suppression of tes- 
timony by bribery, or conspiracy to procure the absence of a 
witness, or other conspiracy to accuse one of a crime, or barra- 
try.” Hence it would seem from this rule, which is sustained 
by decisions, that the erimen falsi of the common law, not only 
involves the charge of direct falsehood, but also is one, which 
may injuriously atfect the administration of justice, by the in- 
troduction of falsehood and fraud. 

Does the bare receiving of goods that have been stolen, 
knowing them to be such, fall within either of the enumerated 
rules? I think it does not. Clearly the offence is not a felony, 
for the statute above quoted, has made it but a misdemeanor. 
It surely does not come within any of the offences mentioned 
by the writer to which I have referred. It surely does not fall 
within that class of cases under the erimen falsi, which involves 
the charge of falsehood; nor does it injuriously affect the ad- 
ministration of justice by the introduction of either falsehood or 
fraud, within its even channels. Under what class does it 
come? Surely, within that class of misdemeanors which may 
subject one to severe punishment, but deprives the convict of 
no civil right after the sentence has been executed. ‘To apply 
the severe rule; is it an offence, implying such a dereliction of 
moral principle, as carries with it the conclusion of the total 
disregard to the obligation of an oath? 

Suppose a man has borne an _ irreproachable character 
through life, becomes reduced to extreme poverty and want, 
and a son brings to his decrepid parents food of which they 
partake, to save themselves from starvation, when the dutiful 
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child is compelled to admit while they are devouring it, that it 
was taken feloniously: this is a misdemeanor under our act of 
assembly, of which the unhappy parents might be convicted; 
yet who would say that this implied such a dereliction of moral 
principle, as to force the conclusion upon the mind, that the 
parent would disregard the obligation of an oath? So likewise, 
a parent often harbours a child, or the child a parent, with ill- 
gotten gain and saves him from the strong arm of justice, or 
the grasp of the oflicer of the law, conscious that an offence has 
been perpetrated, and sileutly conveys the oiiender beyond the 
reach of legal process. Such an act is criminal. But is it not 
the promptings of natural affection that urge on the actor, 
rather than a heart covered with moral turpitude, or a mind 
filled with a felonious design? For such an act, thus induced, 
should we say, that the offender would disregard the obliga- 
tions of an oath, when such might be the palliating tacts attending 
the commission of the offence, that a court rigidly administering 
the law, would not imprison the convict for more than a week? 
I think, by no strained construction of the common law, in 
saying what does, or does not come within the erimen falsi— 
this offence is not embraced. 

In judging of this case, we are compelled to lay out of view 
entirely, the rules of the common law in relation to accessories 
after the fact and principles; because our act of assembly makes 
it a definite crime, and has denominated it a misdemeanor ; and 
unless it can be ranked within the class of misdemeanors which 
by the common law makes the convict infamous, then the 
witness is competent. But whatever may be the arguments 
drawn from leading principles upon this subject, | consider the 
point settled by adjudication in this state. 

In the case of the Commonwealth vw. Sheever, 3 Watts & 
Serg. 338, it was ruled, that the conviction of a sheriff of the 
offence of bribing a voter previously to his election to the oflice, 
is not such a conviction of an “infamous crime,’ as would 
disqualify him from the office, under the 9th section of the 6th 
article of the constitution. 

Judge Kennedy, in delivering the opinion of the court, seems 
to have laid down this rule, in deciding what crimes rendered 
a man infamous, and what did not, and what offences came 
within the crimen falst of the common law, and rendered one 
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incompetent as a witness: he remarks: “The offences which 
disqualify a person to give evidence when convicted of the same, 
are treason, ielony, and every species of the crimen falsi— 
such as forgery, perjury, subornation of perjury, attaint of false 
verdict, and other offences of the like description, which involve 
the charge of falsehood, and affect the public administration of 
justice.’ We then addresses a laboured argument to show 
that the bribery of a voter at an election, does not fall within 
this class of offences, and therefore, one convicted of that crime 
is not rendered infamous, within the meaning of the consti- 
tution. 

Now if the bribery of one to give his vote, does not involve 
the charge of falsehood, with what propriety can it be said that 
the mere receiving of stolen goods, fixes this kind of moral tur- 
pitude upon the offender ? 

We have clearly shown, that in Pennsylvania, the offence is 
only a misdemeanor; and certainly it does not affect the public 
administration of justice. 

What then is the offence? We reply that it is that class of 
misdemeaners which in this state are punished by fine and 
imprisonment, but do not render the offender infamous; nor 
is it of that class of offences which come within the crimen 
Jalsi of the common law, because it has none of the ingredients 
which bring it within this rule. 

In the case of the United States v. Brockius, 3 W. C. C. R. 
99, it was held, that a conviction on an indictment for an assault 
and batttery with intent to kill, in consequence of which the 
person convicted was sentenced to fine and imprisonment, it did 
not render him an incompetent witness. Now the punishment 
for an offence of this kind, may be far more severe than for the 
offence of receiving stolen goods. And it is quite as nearly 
allied to a felony, and was once held to be a felony at common 
law. Yet we find an eminent judge, deciding that one con- 
victed of such a crime, is a competent witness. And it seems 
to me, difficult to distinguish between the cases on principle. 

For in this state both are misdemeanors; but they do not in- 
volve the charge of falsehood, nor do they affect the public 
administration of justice, and consequently do not come within 
that species of offences which by the common law are of the 
crimen falsi. Hence it seems to me, the witness is competent. 

19° 
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In the case of Bushnel v. Barrett, 21 Eng. Common Law 
483, when the objection to the witness was, that he had been 
convicted of a conspiracy to bribe a person summoned as a 
witness, the court decided that the person offered was incom- 
petent, upon the ground that the offence of which he had 
been convicted, was an atlempt to pervert the course of 
justice by corrupting a witness. And in this consisted the 
infamy. And it was ruled by the court in the case of the Com- 
monwealth v. Sheerer 342, that the conviction of one of a 
crime, considered not infamous at common law, has never been 
held (unless by statute), sufficient to disable him from being a 
witness. Hence we find it laid down in Com. Digest, vol. 6, 
341, that a man convicted of forgery, under the statute of 
Henry 5, sect. 3, shall be a witness; and so it is held in the 
saine book and page, that if one has stood in the pillory where 
the judgment was not infamous, it does not take away his tes- 
timony. From a careful examination of the authorities, I am 
fully convinced that the conviction of Nancy Armstrong of this 
misdemeanor, did not render her an incompetent witness; and 
is not such an offence, which under our law, makes her infa- 
mous. The motion for a new trial is therefore overruled. 

W. D. Kelley esq., prosecuting attorney, for the common- 
wealth; J. Murray Rush, for defendant. 


IN THE COMMON PLEAS OF LANCASTER COUNTY. 


BROWN UU. FRUIT. 
1. In an action of trespass before a justice of the peace for cutting timber on the 
land of the plaintiff, it is not error that the record does not show in what county 
the land is situate. 


Lewis J.: This is a certiorari to remove the proceedings of 
a justice of the peace into this court for examination. The ex- 
ception to the proceedings of the justice is, that the action is 
trespass for cutting timber on the land of the plaintiff, and that 
it does not appear that the land is situate within the county. 
The action of trespass for injury done to real estate is local, and, 
regularly, should be tried in the county where the land is situ- 
ate. “ But there is a substantial and a formal distinction as 
to the /ocality of trials ; 1 Chitty 198; Cowp. 176; Co. Lit. 125, 
n. 1; 77. R.588. Where the proceeding is in rem and the 
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effect of the judgment could not be had, if tried in a wrong 
county, as in the case of ejectment, waste, &c. (for the sheriff of 
one county cannot deliver the possession of land in another), the 
objection is substantial. Where the action is merely for da- 
mages occasioned by injuries to real property, as trespass, or 
case for waste, or nuisances, &c., to houses, lands, water courses, 
right of common, ways, or other real property, although these 
actions are properly local, the objection is merely formal, and 
in the opinion of lord Kenyon, in 7 T. R. 587, taken to elude the 
justice of the case; and, therefore, after verdict, is cured by the 
statute of jeofails, 17 Car. 2, c. 8, which declares that “after 
verdict, judgment shall not be stayed or reversed, for that there 
is no right venue, so as the cause were tried by a jury of the 
proper county or place where the action is laid.’’ Whatever 
doubt existed originally upon the construction of this statute, 
there is now no difliculty in saying that it extends to cases where 
the cause has been tried in a wrong county, so that it be tried 
in the county where the action is brought; 1 Chitty 284; 1 Saun- 
ders 247, n. 3; 2 7). 5, e in notes; 7 T. R. 583; 2 East 580. The 
statute of 4 Ann, c. 16, s. 2, extends this provision to a judgment 
by confession, nil dicit, or non cum informatus, and both sta- 
tutes are in force in Pennsylvania; Rob, Dig. 39; i6.43. Every 
thing shall be said to be form, without which or independent 
of which, the right of action appears to the court; 8 Hob. 333; 
Rob. Dig. 50, n. In this case, the “right of action appears to 
the court’”’ with perfect clearness, notwithstanding the ¢rial may 
have been had in the wrong county, and where both parties 
have consented to the trial, without objection, it ought to bind 
them. Ina case of this kind, such an objection to the proceed- 
ings of the common pleas would not be available in the supreme 
court. And why shall not the same favourable construction be 
extended to proceedings of justices of the peace? The act of 
20th March, 1810, Purd. 502, declares that proceedings of jus- 
tices of the peace shall not be set aside or reversed for “ want of 
formality.” This act of assembly was passed at a time when 
the objection under consideration was well understood as arising 
from a “want of formality’? only, and must therefore be con- 
strued as extending the statutes of jeofails to the proceedings of 
justices of the peace in all cases where the objection is one aris- 
ing from “a want of formality.”’ Although the land, on which 
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the trespass is alleged to have been committed, is, in fact, situate 
within the county of Lancaster, still, as the justice has omitted 
to mention its local situation on the record, we have treated the 
case as if the real estate were in fact situated in another county; 
and we have been more particular in examining this subject, 
than the case would justify, were it not that a practice to some 
extent has prevailed, of reversing proceedings of justices for the 
cause assigned as error here, in consequence of the decision in 
Pennel v. Foster; 1 Brown 355, cited in Wharton’s Dig. 475. 
That decision is not regarded asa binding authority. A regard 
for long and weil established principles and authorities and a 
fair construction of the act of assembly, compel the court to dis- 
sent from that case, and to declare that there is no cause for 
reversing the proceedings. Proceedings affirmed. 


[January, 1846. 
COUNTY COMMISSIONERS UV. HAZLEHURST ET AL., TRUSTEES. 


1. Personal property of non-residents is not taxable for county purposes. 

2. Stock in the Farmers’ Bank of Lancaster held by residents of Philadelphia in 
trust for other residents of Philadelphia, was assessed for county purposes: Held, 
not subject to county taxes. 


The opinion of the court was delivered by Lewis J. 

The sum of $15,000 in shares of stock in the Farmers’ bank 
of Lancaster, was owned by Mrs. Ann Coleman, who, by her 
will, bequeathed it to her executors, in trust to pay the clear 
income to her daughter, Margaret C. Hemphill, for the term of 
her life, and at her death the stock was to pass to the said daugh- 
ter’s two grandsons, Wm. Hemphill and Clifford Hemphill. All 
the persons beneficially interested in the stock, and Isaac Hazle- 
hurst, one of the executors of the will, reside in the city of 
Philadelphia. Robert Kelton, the other executor, resides in 
Martic township, Lancaster county. The Farmers’ bank is 
located in the city of Lancaster; but none of the persons having 
any interest in, or control over the stock in question, reside 
within the limits of the city. The assessor of the city has never- 
theless returned the stock as subject to a tax of twenty-four 
dollars, charged in the assessment to “ Mrs. Coleman’s (deceased) 
heirs.”” 

The questions, growing out of the extensive system of tax- 
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ation necessary for maintaining the credit of the state, are so 
numerous, and many of them so diflicult of solution, as to admon- 
ish courts of justice of the danger of hazarding opinions upon 
points not necessarily involved in the cases which arise. The 
settlement of this case does not require a decision whether the 
tax should have been charged to the trustees, or to the person 
entitled to the income for life, or to the persons entitled in re- 
mainder. We therefore confine ourselves to a statement of the 
reasons why judgment should be rendered for the defendant 
under the facts stated upon the record. 

Real estate is so uniformly governed by the law of its place of 
location, that a tax upon it there, without regard to the residence 
of its owner, is in conformity with our usage, with the policy of 
our government, and with the tenures under which our titles 
are held. Buta different rule prevails in respect to personal 
estate, which is in general governed by the dea domicilit. It 
is not usual to tax it, except in the place where its owner resides. 
This usage, it is true, has been departed from under the pressure 
of the state necessity, in the two instances of bank stock and 
state stock held by non-residents. In levying the state taxes 
upon these two descriptions of property, the legislature has had 
an eye to the peculiarity which distinguishes them from most 
other articles of personal estate. Although the owner of the 
property invested may reside out of the state, the capital itself, 
and the interest and dividends payable thereon, are immoveably 
located within our territorial limits; the one by the legislation 
which gives the debtor bank a corporate existence, and the 
other by the nature of our government itself. The remedy of 
retainer was therefore given for the collection of the state taxes, 
a proceeding which operated upon the fund itself, without re- 
gard to the residence of the owner. And the foreign and 
domestic owners are equally enforced to contribute to the pay- 
ment of the taxes imposed for state purposes. Of the justice of 
compelling persons who reside in foreign countries to contribute 
to the support of a government to which they owe no allegiance, 
it is not our purpose to speak. That question has been deter- 
mined by the proper department of the government. And it 
has been considered that the profits which the owners derive 
from the investment of capital within our territory, and the 
protection which is extended to their rights thus invested, justify 
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a demand upon them for contribution to the public burthens, 
according to the value of the property protected by our laws. 
But the same public necessity does not exist in support ofa 
demand for county taxes. The different counties are not gene- 
rally embarrassed with large debts. And the remedies pro- 
vided for the collection of county taxes, upon personal estate, 
are confined to the residents of the particular township or ward 
where the tax is assessed. ‘The general expressions used in the 
act of the 29th of April, 1814, must be construed with reference 
to the existing remedies, and to the established principle that 
the taxation of personal estate follows the owner’s domicil. 
This rule has been observed in all the provisions heretofore 
made for the collection of county taxes upon personal estate. 
The tax is directed to be assessed upon “the persons residing 
within the township, ward or district’”’ of the assessor. They 
must have “written or printed notice of the same,’ and “of 
the time and place of appeal.’’ ‘Their “names’’ must be stated 
in the duplicate and in the collector’s warrant. “Demand” 
must be made upon “the persons thus charged,’’ before any 
proceedings can be taken to enforce payment. After default 
for “thirty days,”’ “the goods and chattels of such delinquent’ 
may be levied and sold. If suflicient of these cannot be found, 
“the bodies of such delinquents”? may be “conveyed to jail.”’ 
These provisions can only be made to operate upon the re- 
sidents of the township or ward where the tax is assessed, and 
are decisive evidence of legislative intention to extend them to 
no other persons. ‘Thus every man is taxed “in his own city,” 
where he has a voice in the selection of those who impose and 
collect the charge upon him, and where he has notice of the 
amount, and of the time and place of appeal, and where he 
enjoys the opportunity to seek redress against unjust or unequal 
burthens. The infraction of this wholesome regulation is never 
to be presumed. It cannot take place by mere implication. It 
can only be effected by an express declaration of the legislative 
will, accompanied by proper provisions for enforcing the col- 
lection. But we have no such declaration—no such provision 
for collection. The right and the remedy are in harmony with 
each other, and a favourite principle is preserved. ‘To a regard 
for this principle we are chiefly indebted for our independence, 
and by its faithful observance, when “the decree went forth that 
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all the world should be taxed,’? Bethlehem became the birth 
place of the Redeemer. 

It may be added that the assessment of this particular tax is 
incurably defective in omitting to name any one, upon whom 
the notice could be served and the demand made, or whose 
body or goods could be seized. It is not astonishing that the 
oflicer met with insurmountable diiliculties in naming the 
persons to be charged in the present instance. The duty involved 
the legal construction of the will. And, as the intelligent assessor 
could not with propriety, insert the names of non-residents, he 
conformed to the practice, in similar cases, in charging the tax 
to the “heirs of Mrs. Coleman.’’ In doing this, he certainly did 
all that was in his power to subject the property to the county 
charges. But this can only be accomplished by pursuing the 
remedies provided by law. Such a designation of the persons 
to be charged, is altogether too uncertain to support a warrant 
for the seizure of body or goods. 

Judgment for the defendant. 


Mr. H. G. Long, for the plaintiff. Mr. Reynolds, for de- 
fendants. 


RRNA ARAB R_—5M__—__aINen LP 


IN THE SUPREME COURT OF THE STATE OF PENN- 
SYLVANIA. 


[February 4, 1846. 
THE COMMISSIONERS AND INITABITANTS OF THE KENSINGTON 
DISTRICT OF THE NORTHERN LIBERTIES UV. KEITH, 
[ERROR TO THE D.C. C. C. P.] 
1. Commissioners of Kensington have no claim for curbing, paving, &c., on the 


property adjacent, when the improvement exceeds the limit allowed by the legis- 
lature. 


ce] 


. Nor does the act of 1843, disable the party to plead such excess of authority in 
defence. 


oo 


. A limitation of authority by a proviso, is a negation thereof. 


This was a se. fa. on a claim for curbing and paving by the 
district. ‘The aflidavit of defence, after denying consent to the 
work, set out that more than three squares were curbed and 
paved at one time, and the act of 1828-9, p. 190-1, giving the 
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authority to the district, provided the curbing, &c. “be not less 
in length than one nor exceeding three squares at one time ;” 
and also that the lien had ceased before the writ issued. The 
lien was filed in 1834, and the writ issued in 1843. The court 
below gave judgment for the plaintiff. 

Randal, for plaintiff. The rule in construing charters is a 
strict one, and if the district paved more than three squares, 
they had no authority and have no claim under the act. 2. 
The statute of limitations applies, and had barred the debt 
before the writ issued. 

B.D. Tarr, contra. The act is merely directory, in fact the 
provision is void for repugnancy. But the act of 1843, p. 342, 
prohibits either of these defences being set up. 


Rogers J. The question prescribed in this case, is one of 
some interest to the inhabitants of the district, but happily of 
easy solution. It in truth is, whether municipal corporations, 
are without check or control, so far as the pecuniary interests 
of the inhabitants of the district adjacent are concerned. The 
uct under which the question arises runs thus: “That the board 
of commissioners’’ (the commissioners of the Kensington district), 
“shall have full power and authority, upon the application ofa 
majority of the owners of lots “fronting on any street, road, lane, 
or alley, to patch and pave such street, road, lane, or alley, 
within the said district; provided, the same be not less in 
length, than one, nor exceeding three squares, at one time; and 
the property in front of which, such street, road, lane, or alley, 
is pitched and paved, shall be taxed, for the expense of such 
pitching and paving, in proportion to the extent of the same 
in front.”’ By virtue, and by the authority of the act, the com- 
missioners have undertaken to pitch, and have more than three 
squares, at one time, and now seek, through the medium of this 
suit, to throw the expense of making the same, on the owners 
of the property, in front of which the improvements are made. 
The extent of the excess is not stated, nor is it material, for the 
principle is the same, whether the surplus exceeds the limits 
prescribed, by three inches or three miles. The power to do 
the one, necessarily involves the right to do the other. That the 
commissioners may, by virtue of their general powers, if they 
deem it conducive to the general welfare, pitch and pave the 
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whole district at one and the same time, is not denied. The 
grant of this authority, as the legislature wisely foresaw, would 
not be so obnoxious to abuse, because, the burthen falling on 
all, the check to any injury which might arise out of it, would 
be in the majority, having an interest, and full power to con- 
trol the action of the board. But this is a case of special legis- 
lation, and we cannot fail to perceive the difference, when the 
expense is thrown (as in this clause), upon individuals who may 
be comparatively (as where they are non-residents), but little in- 
terested in the contemplated improvement. And hence it is, 
that in granting the extraordinary authority, the legislature has 
constantly limited and restricted the jurisdiction of the commis- 
sioners, by providing, that no improvement shall be lawful, 
which exceeds three squares, at one time. That the restriction 
assumes the form of a proviso, cannot alter the case, as the in- 
tention of the legislature, which furnishes the only safe rule, is 
too plain to admit of question or dispute. The proviso is a 
limitation of power, and amounts to a negation of all authority, 
beyoud its prescribed and clearly defined limits. It cannot be 
that the proviso is directory merely, as that would be to set at 
nought, ail the guards provided by the legislature, against the 
abuse of authority, conferred by the act. It in truth is a ques- 
tion of power; and how a corporation municipal or pecuniary, 
can acquire a right of action against a citizen, however humble, 
by a palpable usurpation, passes my comprehension. It is an 
attempt to exercise an authority, destructive of private rights, 
not granted, and which the legislature refused to grant, a pre- 
tence which cannot be too firmly or promptly resisted. It 
matters not, what may be the motives, which prompted the 
legislature to qualify and restrain the general power of the com- 
missioners, it is suflicient, that the restriction appears in the act. 
But a man must be, but little conversant with the history of the 
times, and the motives of human action, who cannot discern the 
reasons of the restriction. The limitation was requisite, to 
guard individuals against the abuse of power, which might, 
unless controlled, in some instances amount to a confiscation of 
property. Such instances have occurred, and may occur again. 
To a certain extent, minorities are constantly exposed to the 
rapacity of majorities, without the means of redress. Hence 
the necessity, when they, or which is the same thing, those who 
VOL. V.—NoO. V. 20 
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represent them, exceed the authority granted, the burthen must 
be borne by all: the only fair rule is, that expenses should be 
taken from the public purse; for it would be palpable injustice that 
the cost of pitching and paving the streets, should be subtracted 
without colour of right, from the pockets of those who happen 
to own property, fronting the improvements. If the commis- 
sioners, who transcend their power, can notwithstanding, re- 
cover from each individual owner of the adjacent lots, the 
expense attending the work, they may act as they think right 
without check or control: there is a wrong witliout a remedy, 
contrary to the common law, and the constitution of the state. 
Although it may be some check (a most inefiicient one indeed), 
to subject the commissioners to an indictment, it would be no 
redress to the person aggrieved. His money, notwithstanding, 
would be taken for purposes, and in a manner not warranted 
by the law. He would still be without remedy. But the bill 
of rights, provides, that no person shall be deprived of his life, 
liberty, or property, unless by the judgment of his peers, or the 
law of the Jand. So every man, for any injury done him, in 
his lands, goods, person, or reputation, shall have remedy, by 
due course of law, and right and justice administered without 
sale, denial, or delay. To prevent the temptation to injustice 
and oppression, it is indispensable that no man’s property shall 
be burthened with a debt, without his express consent, except 
in the manner pointed out by law. From the act alone is the 
jurisdiction derived. On that alone they must rely, as the 
groundwork of the action. If the proviso, had excepted any 
one of the streets, lanes, or alleys in the district, it would scarcely 
be contended, that notwithstanding the exemption, the com- 
missioners could pitch and pave the excepted streets, and 
charge the cost of making the improvement to the owner of 
the adjacent lots. And yet it is difficult to perceive the distinc- 
tion: they depend on the same principles; the arguments, 
which support the one, apply with equal force to the other. 
The acts, in like cases, are void, and for the same reason, for 
both are palpable usurpations of an authority, not conferred. 
The experience of every day, admonishes us of the absolute 
necessity of scrutinizing with care, the acts of corporations, 
whether municipal or pecuniary. It is well that the eyes of the 
people are open to the dangers arising from this source, particu- 

















Vansyckle v. The Schooner Thomas Ewing. 231 


larly, when it operates on individual rights, in a manner most 
ruinous and mischievous. On this subject, we hear frequent 
and just complaints. It may be,they have taken too deep root 
of late to be altogether prevented, but may they not, be in some 
measure diminished, by a firm rule, and impartial administra- 
tion of justice? While the just rights of corporations are entitled 
to protection, they must at the same time, act within the line 
of duty, and on no account, or under no pretence, be suffered to 
overleap the limits, marked out in the act of incorporation. 
Judzment reversed. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF PENNSYLVA- 
NIA. 

[October, 1840. 
VANSYCKLE U. THE SCHOONER THOMAS EWING AND OWNERS.* 


1. What “perils of the sea” justify the master of a vessel in sacrificing the cargo 
I J ’ g 


or a part thercof, for the general safety. 


The facts of this case are fully stated in the opinion of the 
court, which was delivered by judge Horxtnson. It was 
argued by //ood for the libellants, and by G. AL Wharton for 


respondents. 


Opinion of the court: The libellant in this case complains, 
that on the 4th of March, 1840, at Philadelphia, under a cer- 
tain contract or bill of lading, he shipped in good order and 
condition, on board the schooner Thomas Ewing, whereof John 
W. Ireland was then master, 10 hogsheads of rum, 20 casks of 
fourth proof brandy, 50 barrels of rum, and 160 barrels of first 
proof brandy, whereof 88 barrels of the first proof brandy were 
laden on the deck of the said schooner, to be delivered in like 
good order and condition at the port of Mobile, the dangers of 
the sea only excepted, unto,Ogden & Brother or their assigns, 
they paying freight, &e. That on the 6th of April, the vessel 
arrived at Mobile, that the consignees offered to pay the freight 
according to the stipulations of the bill of lading, that all the 


* We are indebted to Hon. A. Randall for the opinion in this case—Ebs. 
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goods were delivered except the 88 barrels of brandy laden on 
the deck of the schooner, which were never delivered, but that 
the said 88 barrels of brandy were wantonly, illegally and con- 
trary to the contract aforesaid, stove in on the said deck, and 
totally destroyed, without any sufficient and legal cause, on 
the 4th and 5th days of April, 1840, during the continuance of 
the said voyage. 

It is farther stated that by the misconduct and want of skill 
and attention of the said John W. Ireland, in attempting to 
proceed up Mobile bay without a pilot on board, and by other 
misconduct and neglect of the said John W. Ireland, the said 
schooner grounded on the west bank of Mobile bar, on the 
evening of the 4th of April, 1840; by means of which miscon- 
duct and neglect, the libellant was subjected to pay as salvage 
and charges incident thereto, on that part of his goods not 
destroyed by the said John W. Ireland, and shipped in the hold 
of the schooner, $593 64. 

The claim of the libellant is for the amount or value of the 
88 barrels of brandy destroyed and totally lost, and for the 
salvage and charges paid by him on that part of his goods 
which was safely delivered. 

The answer of the respondent, put in on behalf of the owners 
of the schooner, alleges that the schooner proceeded on her 
voyage on the 5th of March last past, and arrived at Mobile on 
the 6th of April following—that during her voyage, viz. on the 
4th day of the said April, the vessel grounded on the bar of 
Mobile bay, owing to the difficulty of the navigation and the 
state of the weather, aud to the émpossibility of procuring a 
pilot for the immediale use of the said schooner, at the same 
time, the master thereof following the advice and direction of 
the pilot who was aboard one of the vessels in advance of the 
said schooner; the respondent avers that the said grounding of 
the schooner arose from and was caused by the dangers of the 
sea, and not in any degree by the misconduct, want of skill or 
attention of the said master, or by any neglect on his part. 
That for the purpose of lightening the vessel, and in order to 
save her from bilging, she striking very hard, the deck load 
was thrown overboard, the heads of some of the casks being 
stove in—that no part of the cargo but the deck load was in- 
jured—that this was done in order to the general safety and 
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preservation of the vessel and cargo, and conduced to that 
end. 

The answer then proceeds to aver that having failed in all 
the attempts to start the schooner from her position in the mud, 
certain fishiug smacks were employed to unload the cargo and 
take it to Mobile, and that the vessel being thus lightened was 
got off and proceeded to Mobile; that the average and salvage 
paid for their service were adjudged and settled by proceedings 
in the admiralty courtat Mobile, to which the consignees of the 
brandy of the libellant were parties and assented ; and that they 
received all the goods contained in the bill of lading, except 
the barrels thrown overboard—that they paid the freight, and 
also their proportion of the average and salvage. 

No objection has been taken on the part of the respondent 
to the jurisdiction of the court, nor to the proceeding in rem. 
against the body of the vessel for compensation for the injury 
and loss complained of. I shall, therefore, give no opinion 
upon those points. The questions to be decided are questions 
of fact, and the issue is so taken inthe billand answer. By the 
contract, or bill of lading, the respondent undertook and bound 
himself to deliver the goods therein mentioned at Mobile, in the 
like good order and condition in which he received them, “the 
dangers of the sea only excepted.”? Has he performed this con- 
tract? Was the loss complained of caused by dangers of the 
sea? or were the said 88 barrels of brandy, as the libel alleges, 
wantonly, illegally, and contrary to the contract aforesaid, 
stove, broken, and destroyed, without any sufficient or legal 
cause? Witnesses have been examined by both parties upon 
this issue of faet. Qua the part of the libellant, George Dudley 
has testified, that he was a passenger and consignee of part of 
the goods on board the schooner; that he was on deck when 
she went aground, about 8 o’clock on the evening of the 3d of 
April. The captain proposed lightening the cargo; there was 
a quantity of barrels of brandy on deck. The captain and 
mate concluded on throwing them overboard. I understand 
this witness to say that this was after the schooner had been 
three or four hours aground. ‘They threw the brandy overboard 
by staving in the heads of the barrels. ‘This was on the west bank 
of Mobile bar, and about 300 or 400 yards from the light-house. 
The wind was not immoderately high when the schooner went 
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aground ; there was a considerable surf and breakers; captain 
was much alarmed when the vessel went aground; he had not 
any pilot on board. There was only one ojlicer on board, 
The captain did not, as deponent recollects, consult him as to 
staving the brandy. ‘There was a more convenient way pro- 
posed of getting rid of the brandy, and that was by the means 
they adopted of staving in the heads. I would here observe 
that the witness does not state by whom this way of getting 
rid of the brandy was proposed, and he says ¢hey, that is, the 
captain and mate, adopted it ; it would rather seem that the pro- 
position came from others. ‘The witness left the schooner the 
next morning, the weather being moderate but foggy, and nei- 
ther vessel nor cargo having suifered, except that part thrown 
overboard. He says that the place where they went aground 
is above the place where vessels usually take in pilots. He 
thinks the wind was blowing on shore when the vessel went 
aground and the brandy was thrown overboard. ‘There was a 
pilot boat, but hardly near enough to speak at the time we went 
aground. 

Samuel Smith was not in the vessel, and says nothing as to 
the accident or causes of the loss, 

Charles W. Ogden, one of the consignees at Mobile, gives no 
information as to the accident or cause of the loss, but he says 
it is customary for vessels bound to Mobile, to take in pilots 
before they enter the bay, for safety, without exception—that 
crossing the bar is diilicult navigation—the narrows are formed 
by Dauphin Island and other land. The bar extends outside. 

This is all the testimony on the part of the libellant, aud but 
one of the witnesses, George Dudley, testifies any thing upon 
the question we are now inguiring about, that is, the cause and 
manner of the loss. 

On the part of the respondent several witnesses have been 
examined. The first was Joseph Woods, but he only speaks 
of proceedings at Mobile atter the arrival of the vessel there. 

kxrastus Large was on board the schooner on the voyage in 
question as a seaman. [Ile testifies, that after a passage of 
twenty-four days they got sight of the light-house at Mobile 
point—saw a pilot boat in the afternoon—made toward her— 
the boat steered out, spoke a ship, and put a pilot on board 
other. The boat then steered for our schooner. We spoke her 
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when we got near enough—asked for a pilot; they said they 
had none. Then we could not get a pilot. They said, follow 
them and they would take us in. As the weather looked very 
bad, like squally and rough weather, it was thought best by the 
captain and mate to go by their directions, and steer after the 
boat. This was just before sunset. They steered after the boat 
by their directions as nigh as we could. Before we got in, it 
came on so dark that they could not see the boat only by a light 
they put out. About 8 o’clock they struck the bottom; hailed 
the pilot boat, but she did not come to them. They lay then on 
the bar until Sunday morning, 10 o’clock. She thumped pretty 
hard the first night, after that she did not thump hard for more 
than once in awhile. The witness then details the efforts that 
were made, by carrying the anchor out, Xc., to heave the schooner 
off—doing all they could until 12 o’clock on Friday night. 
There was a considerable sea on her, and she thumped pretty 
heavy. It was thought by the captain, and he believes, the 
mate, to throw her deck load overboard, to keep her from beat- 
ing to pieces. This lightened the vessel and she did not thump 
so hard. ‘The next morning they took their clothes and some 
provision ashore to the light-house. They had previously hung 
a signal at half-mast. He speaks of the employment of the 
fishing boats to take part of the cargo out, and get the schooner 
off. The vessel was considered by the officers to be in a dan- 
gerous situation, when they threw the deck load overboard, 
and the witnes thought so himself. They did not think she 
would ever get off, when they went to the lig!it-house and tried 
to gethelp. Oubhis cross-examination, he says, that at the time 
they saw the pilot boat it was on the land a light wind; the 
weather looked thick and squally, but there was no squall. The 
sea was very moderate then. When the brandy was thrown 
overboard, there was a light breeze towards the shore, and the 
tide was making out at about five miles an hour. They fired 
guns after they struck for an hour or two. It was a rifle or 
musket. 
Henry Jordan was a seaman on board the schooner, He 
says tliat when they neared the light-house at Mobile the 
weather was very thick, looking cloudy, it had the appearance 
of bad weather; had a fair wind going up the bay, towards the 
light-house. In the afternoon of Friday saw a pilot boat, hoisted 
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the pilot-jack and made towards the boat, she had just puta 
pilot on board a ship, she hailed us; we asked if they had a 
pilot on board, they answered no; we asked if there were 
any other boats out, they said they believed not—our captain 
asked if we could follow them in, they asked how much water 
we drawed. ‘The captain told them; they said, yes, keep 
after the boat, and we did so as near as possible. The wit- 
ness then speaks of their ruuning aground, of their efforts to 
get her off, that she began to beat very heavy on the bottom; 
it was calm but a very heavy surf, found they could do no good 
by heaving on the anchor. <A light breeze came off the shore, 
hoisted their sails to take advantage of it, the schooner was still 
beating on the beach farther up, was beating on the bottom 
worse; the captain sent for the witness and another man in the 
cabin and asked us what we thought about throwing off the 
deck load. Witness told the captain that he and the mate ought 
to know best about it, but that I did not think the vessel would 
stand long whole. We accordingly went on deck, still beating 
on the bottom worse; a short time after the mate ordered us to 
throw the deck load overboard. We accordingly cut the lash- 
ings and threw over what lumber was in the road, then we 
tried to heave overboard a barrel of liquor, just whole as it was; 
we found we could not do it, and aceordingly went to work 
staving the heads in and eutting the hoops; at last we cleared 
the deck, the hawser was then easier, at daylight they hoisted 
signals, fired through the night from a musket, went to the 
shore in the boat, taking Mr. Dudley, the passenger; employed 
the fisherman to take out the cargo and get the schooner off. 
On the cross examination this witness says, it was ten or a 
dozen miles below the light-house they first saw the pilot boat, 
the light-lhouse was not then in sight, that he knows of. 

On this evidence we are to decide whether the loss comp!ained 
of was caused “by perils of the sea,’’ or was the consequence of 
unskillfulness, negligence, inattention or fault of the master: 
whether, in the language of the libel, the goods in questiou 
were destroyed contrary to the contract of the bill of lading, 
wantonly, illegally, and without any sufficient and legal cause. 
The counsel for the libellant has with great industry collected 
and cited numerous cases to explain what are properly perils 
of the sea, and what it was the duty of the captain to do before 
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he proceeded to the extremity of casting part of his cargo over- 
board. The law upon these points is well settled and must be 
conceded to the libellant as he claims it. Our inquiry is of the 
facts, that is, whether the captain did conform himself to that 
which the law required of him in the circumstances and situation 
in which he was placed. The libellant has taken two leading 
exceptions to his conduct and proceedings. 

First. His attempting to come up the bay without a pilot. 

Second. His breaking the barrels of brandy, instead of throw- 
ing them overboard and taking the chance of recovering all or 
some of them by their floating on shore. 

Some other objections have been stated, but they are either 
of little importance or included in those mentioned. 

The schooner Thomas Ewing had a valuable cargo on board, 
about 59,000 dollars, she had three seamen before the mast 
with the captain, mate and cook, to navigate her. She arrived 
at or near the entrance of Mobile bay on the afternoon of the 
3d April; the distance from Mobile is not accurately ascertained 
by the witnesses, but I collect from their testimony that it is 
about 45 miles. She came to this point in the afternoon, the 
navigation of the bay was known to be difficult, and I should 
presume, impracticable, without extreme danger at night, unless 
under the command of a pilot or some guidance that might be 
reasonably depended upon. The master of the schooner having 
a pilot boat in sight, hailed her and endeavoured to get a pilot 
from her. But it appears she had but one on board, and he 
was engaged for a ship then entering the bay. ‘The master of 
the schooner being thus disappointed, asked if there were any 
more pilots out, from which we must suppose that it was his 
intention to wait for one, if by waiting there was a probability 
of obtaining one. He was answered in the negative. The 
question then presents itself, what was it his duty to do in the 
actual situation in which he was placed; a pilot could not then 
be had, and there was no prospect of his getting one until the 
next day. Night was coming on, and although the weather 
was not bad, nor even then squally, yet the two seamen testify 
that the appearances were such as to warrant a belief of ap- 
proaching bad weather. Ebenezer Large says, the weather looked 
very bad, like squally and rough weather. This was just before 
sunset. H. Jordan says the weather was very thick, looking 
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cloudy, it had the appearance of bad wheather, and the wind 
was fair for going up the bay; the pilot was going up the bay, 
and either on the suggestion of the master of the schooner, or 
of the persons on board the boat, it was determined to follow 
her up the bay. Was this a wise and judicious determination, 
such as a prudent and skillful navigator would make, or is the 
master chargeable with misconduct, want of skill, and inattention 
to the interests committed to his charge, and his duties as the 
master of this vessel, in so determining? he had but one other 
choice, which was to beat out again to sea, for the wind was 
setting up the bay, and take his chance there for the weather 
through the night, and until he should be able to procure a 
pilot, which was altogether uncertain. We must not forget 
that no person on board the schooner made any objection then 
to the course adopted by the captain, nor has any witness here 
said it was injudicious; and the mate expressly approved of it. 
The persons on board the pilot boat, who may be presumed to 
have been acquainted with the navigation of the bay, recom- 
mended it, and told the master of the schooner to follow them 
and they would take him in. ‘This was done after the master 
had informed them of the draught of water of the schooner. It 
is clearly in evidence that the schooner did follow the pilot boat, 
steering by the directions they received from her as nigh as they 
could. ‘The night was dark, at times they could see where the 
boat was ouly by their light. If the schooner had taken the 
other alternative and gone to sea, and any disaster had happened 
to her, it would have been more ditiicult to defend the master 
against the charges of unskillfulness, inattention or imprudence. 
It is my opinion that in determining to follow the pilot boat up 
the bay, he adopted the most safe and judicious course in his 
power, under all the cirumstances in which he was placed, and, 
of consequence, any accident or loss which occurred in the 
execution of that proceeding, cannot be imputed to the miscon- 
duct or fault of the master of the schooner. 

This brings us to the second ground of complaint, for it is 
undeniable that the master was not only bound to the exercise 
of skill and attention before the accident, but that after it occurred 
it was incumbent upon him to use the same skill and attention 
to prevent any loss of the cargo, or to make it as little as possible. 
About eight o’clock in the evening the schooner, being under 
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full sail, with a fair wind, and following the pilot boat as nearly 
as they could, ran upon a bar of mud. The pilot boat was 
immediately hailed, but did not come to their relief. lvery 
effort seems to have been made by carrying out the anchor and 
heaving upon it, &c., to get her off, but in vain, she lay thumping 
on this bar heavily, there being a considerable sea and surf 
running upon her. It was thought, says Large, by the captain 
and mate, necessary to throw her deck load overboard, to keep 
her from beating to pieces. It was done; it lightened her, and 
she did not thump so hard. Jordan also details the efforts made 
to get the schooner off, which seem to have been all that judg- 
ment and skill could devise; she beat, he says, very heavy on 
the bottom; it was calm, but there wasa very heavy surf. The 
captain sent for the witness and another man into the cabin, 
and asked us what we thought about throwing off the deck 
load. Witness said he did not think the vessel would stand 
long whole, aud the deck load was thrown overboard. To the 
necessity of this measure for the safety of the vessel and all the 
rest of the cargo, we have the opinion of the captain, the mate, 
and two out of three of the seamen; can we judge of it better 
than these persons who were present at the scene, and whose 
vocation enabled them to estimate the danger and the necessity 
of the remedy? ‘The event justified the proceeding, the vessel 
was lightened, the thumping became less, and she was finally 
got off without injury to herself or the rest of the cargo. As to 
the means of getting rid of the deck load, can we say it wasa 
wanton and illegal sacrifice of the property, and that the barrels 
should have been thrown overboard, and not broken up on the 
deck of the vessel? She was not strongly manned, and some of 
her crew were necessarily employed in various services. When 
the order was given to throw the deck load overboard, it does 
not seem that the manner of doing it was expressly directed. 
The men who undertook it, to whom the order was given, 
began by cutting away the lashings and throwing over the 
lumber that was in their way. They then tried to heave over- 
board a barrel of liquor, just whole as it was, but found they 
could not do it, and then they went to work staving the heads 
and cutting the hoops. IT understand, although it is not expressly 
said, that the order to throw off the deck load was given to the 
two men that had been consulted in the cabin. We have no 
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direct evidence of the height of the schooner’s side from the 
deck, but I presume it is not unreasonable to suppose it was 
from two to three feet. A barrel of brandy is no inconsiderable 
weight, and I can well believe that these men could not throw 
eighty-eight barrels over the side of the vessel, incommoded as 
they must have been by the rising and falling of the vessel as 
she thumped upon the beach. Ido not see that the charge of 
negligence, want of skill, or misconduct can be maintained on 
this part of the case, 

I am of opinion on the whole case, that there was nothing in 
the immediate destruction and loss of the property of the libel- 
lant, nor in the conduct and proceedings of the master of the 
schooner antecedent to the disaster, which can be imputed to 
him as a fault, misconduct, or want of skill and attention in the 
performance of his duty, but that the loss happened by “perils 
of the sea,’”’ within the meaning of the contract contained in the 
billof lading. The average adjustment made at Mobile, although 
not binding on us, shows that the same view was taken of the 
ease both by the court of admiralty and the consignees of the 
libellant, who were parties to and acquiesced in that adjustment 
and settlement. 

Let the libel be dismissed, with costs. 





JUDGE KING’S OPINION, 


We have prepared a lengthened notice of the opinion of the Hon. 
Edward King in the case of the Bank of Kentucky v. The SchuyIkill 
Bank, recently delivered, in which important principles of law are 
enunciated. We regret that we have been obliged to defer the article 
until our next Number. 





